I INTRODUCTION
Presidential historian Douglas Brinkley recently told the Washington Post, 'there's a smell of treason in the air'.' A few days later, Nicholas Kristof wrote an op-ed of the same title, concluding that if President Donald Trump ('Trump') colluded with Russia to tip the election, this 'would amount to treason'. 2 IS that correct? We still know very few details for certain, but the most troubling possibility (thus far) is that the Trump campaign engaged in a quid-pro-quo arrangement with the Russian government whereby, in exchange for the release of information damaging to the Hillary Clinton ('Clinton') campaign, Trump promised changes to US foreign policy that would be favourable to Russia. If such an exchange took place, is Donald Trump a traitor to the US?
Treason holds an exceptional place in American jurisprudence; it is the only crime that appears in the US Constitution: ' treason against the state of Virginia),' and a few German-American 9 and Japanese-American" citizens who harboured, defected to, or broadcast propaganda on behalf of the enemy during World War II. Even the most well-known treason cases in US history did not end in conviction. Benedict Arnold, whose betrayal occurred before the drafting of the Constitution, was commissioned into the British Army and then fled to London after the American Revolution, and was never charged with treason." Aaron Burr, who hatched a fantastical plot to invade Mexico and create an empire of his own -intending to include some of the western states -was charged with treason but later acquitted due to the lack of a second witness. 12 The Confederate leadership was spared treason charges by a blanket pardon from President Andrew Johnson, 13 possibly to avoid a trial that might have retroactively legitimised secession." Joseph Smith, the founder of Mormonism, was arrested and charged with treason against Missouri but escaped to Illinois, where he was then charged with treason against Illinois but never convicted, instead being killed by an Illinois mob before any trial could begin." Ezra Pound surrendered to the occupying US Army in Italy at the end of World War II and was charged with treason; however, after weeks in a 6x6 outdoor steel cage in Pisa, he was declared unfit to stand trial by a team of 8 Ibid 885-8. 14 Mitchell, above n 9, 767-72. With these cases in mind, if Trump promised changes in US policy favourable to Russia in exchange for the release of information damaging to the Clinton campaign, is he a traitor to the US? As a preliminary matter, treason is a breach of allegiance, and can only be committed by one who owes such an allegiance.
2 1 By law, every US citizen owes allegiance to the US. 22 Trump is an American citizen; one issue down. The Constitution lays out two possible means of committing treason: (1) levying war against the US; or (2) adhering to their enemies, giving them aid and comfort. 23 Let's consider the first. From the earliest days of the Republic, the Supreme Court has made it clear that '[t]o constitute a levying of war, there must be an assemblage of persons for the purpose of effecting by force a treasonable purpose'.24 That gathering of persons must be 'a military assemblage in a condition to make war'. 25 Trump arguably assembled persons at his numerous campaign rallies, but none of these could reasonably be considered 'military assemblages' in a 'condition to make war'. Now let's look at the second form of treason. In our speculative scenario, did Trump 'adhere' to Russia, giving them aid and comfort? Let's first examine the 'overt act'. This act need not be criminal in itself 31 Nor is it required that the act be a successful or significant one, or even accomplish its purpose. 3 2 However, 'if it gives aid and comfort to the enemy at the immediate moment of its performance, it qualifies as an overt act within the constitutional standard of treason'. 33 Courts have defined the giving of aid and comfort as conduct 'which strengthens or tends to strengthen the enemy of the United States and which weakens or tends to weaken the power of the United States to resist or to attack its enemies'. 34 Here, there can be little doubt that undermining US democracy during the 'very sacred election process' (to use Trump's words), 35 and placing the Kremlin's man in the White House would weaken or tend to weaken the power of the US to resist or attack its enemies. Likewise, changes in US policy favouring Russia -such as, for example, the lifting of sanctions or the undermining of NATO commitments in Eastern Europe -would surely strengthen or tend to strengthen Russia. Therefore, the hypothetical Trump agreement to alter US foreign policy in exchange for the Russian release of information damaging to his campaign opponent, on the testimony of two witnesses or a confession in open court, would qualify as an overt act giving 'aid and comfort' to Russia. But that is not enough. We must also ask whether Trump 'adhered' to Russia -that is, whether his overt act (the presumed quid-pro-quo arrangement with the Kremlin) was 'committed with the intent to betray the United States'.
3 6 First, let's distinguish between intent and motive. We have not discussed Trump's motive in this hypothetical; perhaps he sought power, money, influence, revenge, or something else entirely. It is not important. The courts have clearly stated that:
If he trafficks with enemy agents, knowing them to be such, and being aware of their hostile mission intentionally gives them aid in steps essential to the execution of that mission, he has adhered to the enemies of his country ... He is guilty of treason, whatever his motive. This sort of intent is notoriously difficult to prove. How do we get into the mind of another? How do we know what a person was thinking at the point of a momentous decision, such as whether or not to betray his country? Due to such difficulties, the Supreme Court has been very clear that, even in the delicate context of treason, '[i]ntent to betray must be inferred from conduct'. 40 In fact, treasonous intent (which, unlike the overt act, does not require two witnesses) may be inferred from the overt act itself:42
What a man is up to may be clear from considering his bare acts by themselves; often it is made clear when we know the reciprocity and sequence of his acts with those of others, the interchange between him and another, the give and take of the situation.
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Here, Trump's motives when he came to this hypothetical agreement with the Russian government may be inferred from the agreement itself The reciprocity and sequence of the negotiations and the give and take of the situation clearly point to an intent to betray the US by undermining its democratic principles and institutions and altering its policies to benefit a foreign power. In our scenario, then, Trump has: (1) adhered to a foreign power, intending to betray the US; and (2) given that power aid and comfort, in the form of an agreement which strengthens or tends to strengthen Russia and weakens or tends to weaken the US. He is therefore a traitor under the US Constitution, correct? Not quite. There is one element missing -an element that is not defined, and may be subject to numerous meanings. Let's look at the Constitutional provision again:
Treason against the United States, shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort. 44 We have ruled out 'levying war' in our case. We have found both 'adherence' and 'aid and comfort' to Russia. However, the Constitution requires adherence and aid and comfort not simply to a foreign power, but to the enemies of the US." 5 Russia has been a rival of the US since at least the Bolshevik revolution. During the Cold War, with proxy conflicts fought all over the globe, an argument could be made that the US and Russia were truly 'enemies' in the Constitutional sense. How about in November 2016?
What does it mean to be an 'enemy' of the US for purposes of the treason provision? Many cases strongly imply that a state of war is required, couching their analyses in terms such as 'when war exists', 4 6 'when war breaks out',"' or 'while the state of war exists'." Others are more explicit, noting that treason 'has to do only with war'. 49 This involves making a distinction between the two types of treason: In times of peace it is treason for one of our citizens to incite war against us. In times of war it is treason for a citizen to intentionally help our enemy.
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In fact, the term 'enemy', as used in the Constitution's treason clause, 'applies only to the subjects of a foreign power in a state of open hostility with us'." Therefore, it seems clear that, in order to constitute treason, the treasonous intent and overt act must take place 'while the state of war exists'. 52 It is true that a number of political figures
If there is no treason, what is there? Well, by engaging in our hypothetical quid-pro-quo, Trump has likely committed many crimes, including bribery, conspiracy, and even espionage. He lied to the American people, and possibly to intelligence agencies investigating his relationships with Russia. No doubt he broke numerous election laws, and violated the Logan Act, which prohibits private citizens from engaging in diplomacy with foreign governments. All these crimes would need to be investigated. However, assuming Trump merely agreed to a quid-pro-quo arrangement in which the Russian government released damaging information about Clinton in exchange for revisions to American foreign policy favouring Russia, he is not a traitor -at least not in the legal sense.
